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Commons Act 2006, Schedule 2(4)
1.  Re-Registration of Land under Part 1 of the 2006 Act
Part 1 of the Commons Act 2006 provides for the review, updating and keeping-up-to-date of the commons registers. As part of this process, applications to register land as common that failed under the 1965 Commons Registration Act may, in certain cases, be re-considered. The cases that qualify are defined by Schedule 2(4) of the 2006 Act. Where an application under Schedule 2(4) is successful, the land in question will be added to the commons register (‘re-registered’).
The principal aim of the website is to provide detailed information on the areas of land that may be eligible for re-registration. The information is made available through (i) a series of Search Sheets; and (ii) a set of Case Assessment Sheets related to the Pioneer Areas. The Search Sheets cover all of the English registers. The Case Assessment Sheets offer an initial assessment of eligibility for each of the CL units listed in the Pioneer Area Search Sheets. For details of Northern England — which in terms of land area includes the greater part of England’s eligible CL units — click HERE. 
Practical advice for those pursuing applications is available through a Further Information page. The page includes links to the legislation, the regulations and the official Guidance produced by DEFRA. For details of the implementation timetable, including current plans for the future ‘roll-out’ of Pt 1, see: Implementation page. Part 1 implementation in Wales was commenced on 5 March 2017 (see note at foot of this page).
The Search Sheets incorporate hyperlinks to the Commons Commissioners’ Decision Letters, which have been made available online by DEFRA through the Website of the Association of Commons Registration Authorities (ACRAEW).  A revised version of the ACRAEW lists – in which the links to the letters are arranged in order of the relevant CL (common land) and VG            (village green) numbers – is also available on the website.
Existing research on Northern England (excluding Lancashire) shows there to be over 600 square kilometres of  land in this area alone that may be eligible for re-registration. More recent work on the rest of the country has produced a corresponding figure for the pioneer authorities of over 260 square kilometres; and an estimated total for England and Wales of around 1900 square kilometres (see: Table of Statistics). The potential public benefits of Schedule 2(4) are therefore substantial. Land added to the registers will enjoy the special legal protection afforded to common land. It will also be subject to the public access provisions of the Countryside and Rights of Way Act; or, may qualify as a s193 ‘urban’ common (in which case, the right of access would extend to both walkers and horse-riders).
Schedule 2 includes related provisions concerning: (i) the bringing onto the registers of land that is recognised under statute as a common or green but is not currently registered (including the areas that were exempted from registration under the 1965 Act); (ii) the re-registration of town or village greens mistakenly registered as common land; and (iii) the deregistration         of certain areas of land that can be shown to be wrongly registered. For an overview of these and related Pt 1 provisions    see: Other Provisions page.
Implementation of Part 1 in Wales
The re-registration and deregistration provisions of Part 1 were commenced in Wales on 5 May 2017. For further details, see: WAG Webpage. The process will be administered by the Welsh CRAs. The WAG site includes links to the Welsh local authorities but the CRAs are yet to establish the required presence online. Contact details will be provided on the website when this happens. The Regulations are specific to Wales and are explained in the Official Guidance. For cases involving ‘waste land of a manor’ the archives holding manorial records may be identified through the Manorial Documents Register. The Commons Commissioners’ Decision Letters for Wales are available HERE.
2.  The Search Sheets
The Search Sheets provide a comprehensive list, for each registration area, of those applications under the 1965 Act that may be eligible for re-consideration under Schedule 2(4). However, both the Search Sheets and the Schedule 2(4) criteria need to be understood in the context of the original registration process.

Registration under the 1965 Act
Under the 1965 Act, applications were submitted to the Commons Registration Authorities over a period of three years (1967–70). The land was at first registered provisionally. Where a registration was not challenged, it would become ‘final’ automatically at the end of the relevant objections period. Where it was disputed, the registration authority acted as a       go-between in negotiating the modification or withdrawal of the application. At a fixed date, disputes that could not be resolved in this way were referred to the Commons Commissioners for a Hearing to be arranged. Negotiations, however, might still continue, in the hope of avoiding the time and the expense of a Hearing by agreeing a ‘Decision by Consent’. It was      also still possible (at the risk of an award of costs) for the applicant to withdraw unilaterally. In many cases, the Hearing    met simply to confirm a withdrawal, though it may be unclear whether this was the result of a prior agreement. In some cases, the applicant failed to appear at the Hearing and the application was summarily dismissed. (It remains to be seen whether or not this final class will qualify under Schedule 2(4)(5) as a ‘request’ or ‘agreement’ to cancel).

Understanding the Schedule 2(4) Criteria
Any application under the 1965 Act that was withdrawn or modified (part-withdrawn) by the applicant in response to an objection may be eligible for re-consideration under Schedule 2(4)(5). All that needs to be shown is that the land still qualifies as ‘waste land of a manor’ (see below). If the application was withdrawn before referral to a commissioner, there will be no Decision Letter. Where the withdrawal was made after referral (agreed ‘Decision by Consent’; unilateral act on the part of the applicant) there will invariably be a ‘confirmatory’ Decision Letter. These Letters simply record what happened. They differ in this respect from the Decision Letters produced as the result of a full Hearing. The latter were required to include a summary of the evidence, the arguments and the reasons for the decision. Where an application is subject to a ‘reasoned’ decision of this kind, it must be shown that it comes within the criteria defined by Schedule 2(4)(3) or (4)(4), i.e. that either (i) the application was rejected because the land was not, at the date of the hearing, ‘of a manor’ (though it can, in fact, be shown to be of manorial origin); or (ii) the commissioner did not consider whether the land was ‘waste land of a manor’.

In all cases it must be demonstrated that the land to be considered for re-registration still qualifies as ‘waste land of a manor’. For this to be true, it must retain the physical characteristics of ‘waste land’ at the time of the Schedule 2(4) application; and must have been ‘waste land of a manor’ at some time in the past. (See: Waste Land of a Manor for further details of these requirements).

Using the Search Sheets
A key to the abbreviations used in the Search Sheets is included at the foot of each document. The entries are grouped according to whether the application was: (i) withdrawn before referral; (ii) cancelled by a commons commissioner; (iii) modified (part-withdrawn) or part-cancelled. These categories need to be understood in the light of the discussion ABOVE of the original registration process and the Schedule 2 criteria. Where a commissioner was involved in confirming or deciding the outcome of a case, the entries in the Search Sheets incorporate hyperlinks to the relevant Decision Letter(s). Click on the link(s) to see the Letter(s). There may be several Decision Letters for any one application, though many of these will be concerned solely with rights or ownership issues. Where this is the case, the links for the application will need to be tested to find the Decision Letter(s) relevant to the land registration. 
3.  Implementation of Part 1
Implementation Timetable for Part 1
In England, Part 1 was first implemented in seven Pilot (now ‘Pioneer’) Areas: Cornwall, Devon, Herefordshire, Hertfordshire, Kent, Lancashire and Blackburn with Darwen. These authorities were to test a ‘transitional period’ for updating the registers. This task was completed in Sept 2011. It had, meanwhile, been DEFRA’s intention that the Part 1 provisions should be ‘rolled out’ in three stages across England:
· From October 2010: South East; South West; East of England; London
· From October 2011: West Midlands; North West
· From October 2012: East Midlands; Yorkshire and Humber; North East
However, after a DEFRA review in Feb 2010, the decision on wider implementation was postponed. Part 1 was finally extended to Cumbria and North Yorkshire in December 2014, with a partial implementation of the deregistration provisions of Schedule 2 and the powers at s19 for the correction of the registers in the remainder of England. A map of the above regions (taken from the former Government Regional Offices site) can be downloaded HERE. For details of the current proposals for the implementation of Part 1 in Wales click HERE.
Registration Authority Web Pages
The Schedule 2 application process is administered by the relevant Commons Registration Authority (CRA). Each authority is required to maintain a dedicated Web Page reflecting its duties under Part 1. Copies of the relevant application forms, etc may be available here for downloading, though the official source for these is now the DEFRA Website. Links to the authorities where Part 1 has been fully implemented are provided below. The CRA contacts list includes (as available) details for all of the English registration authorities:
Cornwall
Cumbria
Devon
Herefordshire
Hertfordshire
Kent
Lancashire
Blackburn with Darwen
North Yorkshire
CRA Contacts List
Case Assessment Sheets (Pioneer Areas)
The Search Sheets provide a comprehensive list for each county area of the CL units that may be eligible for re-registration. The Case Assessment Sheets offer an initial assessment for the Pioneer Areas − based on the register entries and (where relevant) the Commons Commissioners’ Decision Letters − of the CL units that come within the criteria defined by Schedule 2(4)(3)−(5). If this land is still ‘waste land’, and was at some time in the past ‘waste land of a manor’, it satisfies all of the requirements of Schedule 2(4). It may therefore now be re-registered as common land.
4.  Further Information and Guidance
The links below provide access to downloadable texts relating to Schedule 2(4). Potential applicants may wish to study the relevant parts of the 2006 Act and related ‘Explanatory Notes’. They should also be familiar with the Regulations and the official Guidance to Applicants produced by DEFRA – though it may be found that the Guidance produced for the Registration Authorities provides more of an insight into the implementation process.
The commons registers should be seen as a, if not the, primary source. Entries in the land section of the register are required to include a reference to the relevant sheet(s) of the register map. The map shows, or should show, all of the land that was provisionally registered under the 1965 Act, including the areas that were not finally registered but may now be eligible for re-registration under Schedule 2(4). These areas should be clearly indicated on the map by purple hatching (though some earlier cancellations will be hatched in black; as will the areas that were de-registered under the Rectification of Registers Act 1989 – though these latter will usually also be indicated by a letter ‘R’). Any case files or other records held by the registration authority relating to the original application process under the 1965 Act should also be examined.
A set of Notes on the 1965 Act (the provisions of the Act, the regulations, prescribed forms, registration periods, etc) is available below. The Notes are intended to be used as a quick-reference text or aide memoire when working with entries in the Commons Registers. The Briefing Notes discuss the meaning of the expression ‘waste land of a manor’ and its interpretation in the context of Schedule 2(4). The two Reports offer a detailed analysis of the Lancashire and Hertfordshire registers showing which CL units are eligible for re-registration. They draw on the evidence to be found in the case files and Local Record Offices; and provide insights into the nature of this evidence and the extent to which it may be used to support applications under Schedule 2(4). The Archives Index covers the records held by national bodies (DEFRA, The National Archives & House of Lords Record Office).
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5.  Waste Land of a Manor
The information included in the Search Sheets offers a ‘way in’ to the application process by identifying the areas of land that may be eligible for re-registration. In each case, it will need to be shown that the land qualifies as ‘waste land of a manor’, i.e. that it is still ‘waste land’ and that was at some time in the past ‘waste land of a manor’.
Manorial Status
Evidence of manorial status may be found amongst the records (case files) held by the Registration Authority of the original application. A right of access to these documents is confirmed by s20 of the 2006 Act – though it may be limited where they are considered by the authority to contain personal data. Further information and evidence may be discovered in the Local Record Office (including e.g. Inclosure Awards, deposit plans for public works, etc – which, though not of manorial origin, may afford proof of manorial status). The Manorial Documents Register (MDR) provides a detailed index of manorial records and their place of deposit. The MDR is maintained by The National Archives at Kew, but is available online for certain areas of the country, currently: Wales, Hampshire, Isle of Wight, Surrey, Middlesex, Berkshire, Buckinghamshire, Hertfordshire, Norfolk, Yorkshire (all three Ridings), Cumberland, Westmorland and Furness & Carmel (formerly Lancashire, now Cumbria). Outline information on local manors may be provided by the Victoria County History (VCH). This should be available in the reference section of local libraries; though many of the volumes can now be accessed online at: www.british-history.ac.uk/. For a map of the areas covered by VCH, visit the Victoria County History Website. An introductory guide to manorial documents/the manorial system will be found on the MDR site. This is taken from the Cumbrian Manorial Record Website (created in 2006 by The History Department at The University of Lancaster).

Current Status as 'Waste Land’
The requirement to show that land is ‘waste land of a manor’ at the time of a Schedule 2(4) application is to be read in the light of the Hazeley Heath judgement, which defines waste land of a manor as: ‘waste land which was once waste land of a manor in the days when copyhold tenure still existed’. This definition may be broken down into two separate questions:

 

   (1). Was the land waste land at the time of the Schedule 2(4) application?
 
   (2). Was the land at some time in the past ‘waste land of a manor’?
 
Question (1) concerns the physical state of the land at the time of the Schedule 2(4) application and the extent to which this has been affected by its use (is it still waste land?). The legal status of the land (e.g. the existence of a legal ‘occupier’, past inclosure, etc) is not relevant. Nor is the legal definition of ‘waste land of a manor’ to be found in AG v Hanmer. The latter is applicable only in the context of question (2). In considering question (1), the Hanmer criteria (‘open, uncultivated, unoccupied’) may be adopted as a practical guide, but only on the condition that they are understood as purely physical descriptors. So that, for example, the question of ‘occupation’ must be seen in terms of land use (i.e. physical occupation). The existence or absence of an owner or leaseholder (a legal ‘occupier’) or the terms of any lease are irrelevant. Again, legal issues of this kind may be raised in the context of question (2). However, what is to be demonstrated here by the Schedule 2(4) applicant is that the land was at some time in the past ‘waste land of a manor’. In contrast, an objector must show that the land never had this status. These issues are discussed at length in a set of Briefing Notes. For further advice, contact us.
Re-Registration and Deregistration
Schedule 2 also provides for the deregistration of land that is currently registered as a common or a green. Individuals or groups with an active interest in re-registration may also wish to keep track of, and oppose, unwarranted applications for deregistration. If so, they should request inclusion in the e-mail list of those required to be notified of applications and proposals by the registration authority. For further details, see: Other Provisions page.
6.  Other Provisions: Schedules 2 & 3 and Section 19
Schedule 2 is concerned with the areas of land that should and should not be included in the registers (‘non-registration or mistaken registration under the 1965 Act’). The principal concern of the Website is the paragraph 4 provisions for the re-registration of waste land. The other Schedule 2 measures, however, may also be of considerable importance. 

Under paragraphs 2 and 3, it will be possible for statutory commons and greens not captured by the 1965 Act – including the commons that were formally exempted from registration – to be brought onto the registers. Paragraph 2, for example, might draw in some of the commons that were acquired by local authorities during the C19th and C20th as water catchment land. In certain cases, the acquiring Act may have provided for the land to retain its status as common; or for the rights of common to be protected in some way.  Paragraph 3 is directed specifically at land allotted for recreation under an Inclosure Act that was not registered under the 1965 Act as a town or village green. (A list of the commons exempted from registration under the 1965 Act is available HERE).

Under paragraph 5, provision is made for town or village greens that were mis-registered as common land to be transferred within the record. The land affected would then be protected by the appropriate (greens) legislation. One group of applications that may be worth examining with this provision in mind comprises the cases where an area of land was provisionally registered as both a common and a green but was finally registered as common land. A ‘conflicting’ registration of this kind will be noted in the land section of the register.
Paragraphs 6–9 of Schedule 2 provide for the deregistration of land that is currently recorded as a common or a green. Separate provision is made, in paragraphs 6 and 8, for land covered by buildings (or their curtilage) that were in existence at the date of registration. Otherwise, if a CL or VG unit is to be deregistered, in whole or in part, it will need to be shown that the land does not come within the legal definition of a common or green. The discussion on the 'Waste Land' page of the legal issues surrounding the definition of ‘waste land of a manor’ may be of some relevance here. If it is accepted that land subject to leased or tenants’ rights may qualify as waste land of a manor (the view supported by DEFRA), then the existence of such rights cannot, in itself, provide a basis for deregistration. If, for example, it were claimed that the rights recorded in the register were not common rights but leased or tenants’ rights that had been wrongly registered as common rights, and this proved to be the case, it would still need to be shown that the land was not ‘waste land’ at the time of its registration. 
Individuals or groups with an active interest in re-registration may also wish to monitor, and oppose, unwarranted applications for deregistration. If so, they should request inclusion in the e-mail list of those to be notified by the registration authority of Part 1 applications and proposals. To be placed on the list, send an e-mail to the Commons Registration Authority asking to be informed of any applications received by the CRA. The message should include a reference to regulation 21(1)(b). In the case of the Pioneer Areas, Cumbria and North Yorkshire you should also ask for notification of any proposals and include a reference to regulation 22(5). Contact details for the English CRAs are available HERE.
Section 19 of the 2006 Act provides a new power for the registration authorities to make corrections to the registers. If a mistake can be clearly demonstrated, s19 may in some cases offer an alternative to a Schedule 2 application. Unlike the latter — which has a cut-off date of 31 December 2020 (in the Pioneer Areas) or 14 December 2027 (in Cumbria & N Yorks) — the s19 provisions are not time-limited.
Schedule 3 provides for the registration of ‘qualifying events’ during a transitional application period. Amongst the events that may qualify are unregistered statutory dispositions – including, for example, compulsory acquisitions involving the creation of new common land to replace land that was taken. There are thought to be a number of cases where exchanges of this kind have not been recorded in the registers. Schedule 3 offers an opportunity to correct these anomalies.

	Commons Act 2006: Schedule 2(4)
Waste land of a manor not registered as common land

(1) If a commons registration authority is satisfied that any land not registered as common land or as a town or village green is land to which this paragraph applies, the authority shall, subject to this paragraph, register the land as common land in its register of common land.

(2) This paragraph applies to land which at the time of the application under sub-paragraph (1) is waste land of a manor and where, before the commencement of this paragraph—

(a) the land was provisionally registered as common land under section 4 of the 1965 Act;

(b) an objection was made in relation to the provisional registration; and 

(c) the provisional registration was cancelled in the circumstances specified in sub-paragraph (3), (4) or (5).

(3) The circumstances in this sub-paragraph are that—

(a) the provisional registration was referred to a Commons Commissioner under section 5 of the 1965 Act;

(b) the Commissioner determined that, although the land had been waste land of a manor at some earlier time, it was not such land at the time of the determination because it had ceased to be connected with the manor; and

(c) for that reason only the Commissioner refused to confirm the provisional registration.

(4) The circumstances in this sub-paragraph are that—

(a) the provisional registration was referred to a Commons Commissioner under section 5 of the 1965 Act;

(b) the Commissioner determined that the land was not subject to rights of common and for that reason refused to confirm the provisional registration; and

(c) the Commissioner did not consider whether the land was waste land of a manor.

(5) The circumstances in this sub-paragraph are that the person on whose application the provisional registration was made requested or agreed to its cancellation (whether before or after its referral to a Commons Commissioner).

(6) A commons registration authority may only register land under subparagraph (1) acting on—

(a) the application of any person made before such date as regulations may specify; or

(b) a proposal made and published by the authority before such date as regulations may specify.
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