Applications Worksheet
Schedule 2(4)
Commons Act 2006

MAKING AN APPLICTION UNDER SCHEDULE 2(4)
Introduction

Though applications under Schedule 2(4) will be determined by the Planning Inspectorate panel, they must be submitted to the relevant Commons Registration Authority (CRA); and must be made using an application form issued by that authority. All the forms currently available on the CRA Websites, however, employ a standard format comprising ten parts. Though all parts of the form should be carefully completed, four are of particular importance:
Part 5:  Reason for applying to correct the register

Part 6:  Description of the land

Part 8:  List of supporting documentation

Part 9:  Other information relating to the application

It is these parts of the application form that are covered in the following pages.
The Application Process

Applications should be submitted to the relevant Commons Registration Authority (CRA) together with any supporting documents. The CRA must be satisfied that the application is properly made; and may, if necessary, require further information or evidence to be supplied. The authority will then draft an official notice, which must be placed on the CRA Website and published (by the CRA) in the local press. Copies of the notice must also be sent to the applicant and to any interested local authorities. The applicant is required to ‘serve’ the notice on the owner(s) and, if there is a lessee, the lessee(s) of the land; and to inform the registration authority when this has been done (and may, in certain circumstances, be directed to post a notice on the land itself). Representations concerning the application may be submitted during the six weeks following publication/receipt of the notice. At the end of this period, the applicant will be supplied with copies of any representations that have been made and will have three weeks to respond. The application, representations, etc will then be forwarded to the Planning Inspectorate (PI) for determination. The PI may ask for additional information from the applicant or from those who have made representations; and may invite further comments from either on specific issues. Depending on the nature of the application, a site visit, hearing or inquiry may - but need not – be held; though the applicant must, at some point, be given the opportunity to present the case for the application in person.
Further Information

The text of Schedule 2(4) is reproduced at Appendix I below. A detailed account of the application process will be found at Chapter 7 of DEFRA’s Guidance to commons registration authorities in the pilot implementation areas. This includes a useful ‘checklist’ for registration officers at 7.12 (p 71), a copy of which is available at Appendix II of this Worksheet. For links to the relevant Open Spaces Society WebPages; the Guidance and other official documents; and to the pilot authority websites (where the application form should be available for downloading) see Appendix III. 
PART 5:  REASON FOR APPLYING TO CORRECT THE REGISTER
	
	Information and Evidence
	Outline Text of Application

	
	Land section and map of commons register (the relevant map-sheet number is required to be shown in the land section)

Land section (and possibly rights section) of commons register

Land section of register for (a) & (b); Decision Letter(s) for (b), (c) & (d)
Original application papers held with register; Local Record Office; Records identified/located through the Manorial Documents Register

Site visit, description & photographs. Maps/surveys showing nature of land. This evidence might be supplied in hard copy; or on a CD (including e.g. digital photographs, extracts from websites etc). Note that the only document that is explicitly required to be supplied to the registration authority in hard copy is the application form itself.
	This application relates to the register of common land currently maintained by [Registration Authority] and is made under Schedule 2(4)[(3),(4),(5)] of the Commons Act 2006. The subject of the application is the whole of the land that was provisionally registered by [(original) Registration Authority] under the Commons Registration Act 1965 as [name], CL [number] and is shown at Sheet(s) [number(s)] of the register map.
1. Provisional registration, objection and cancellation

[Name] was provisionally registered as common land unit [(CL no.)] on [date] as a result of the application/rights application made by [INSERT details of land application/rights application]. The registration was objected to by: [INSERT details of objections/objectors/dates etc]; and [it/the application] was subsequently [INSERT one of the following]:
(a)  Withdrawn before it could be referred to a commons commissioner [INSERT date and other details];
(b)  Withdrawn after referral to a commissioner [either (a) unilaterally or (b) under a ‘Decision by Consent’ – INSERT relevant details];
(c)  Cancelled by the commissioner because the land had ceased to be connected with the manor [INSERT details of Hearing/Decision];
(d)  Cancelled without the commissioner considering whether the land was ‘waste of a manor’ [INSERT details of Hearing/Decision].
[NOTE: For cases in (b), (c) and (d), the details should be taken from, and include the reference number(s) for, the relevant Decision Letter(s)]
2. Manorial status

[Name] [is/was] part of the manor of [name]; as is shown by [INSERT evidence of manorial status/origin – including, if at all possible, some kind of map]. [Where the land was, but is no longer, ‘parcel of a manor’, INSERT]: According to the interpretation adopted by the House of Lords in the Hazeley Heath case (Hampshire County Council and others v Milburn [1990] 2 All ER 257), the land is therefore ‘of a manor’ (i.e. is of manorial origin).
[NOTE: There is a good introductory guide to manorial documents at: www.lancs.ac.uk/fass/projects/manorialrecords/index.htm]
3. Current status as ‘waste land of a manor’
At the time of this application [INSERT: (date)], the land was open, uncultivated and unoccupied. [INSERT written description of geographical location of land, its nature (openness, etc), extent, boundaries etc – including a central-point Grid Reference. If possible, provide/refer to photographs, which should be noted as ‘taken facing N/E/S/W at [named point/Grid Reference (……)]]’.

[Include/refer to (i) ‘open country’ map from Countryside and Rights of Way Act Site at: www.openaccess.gov.uk/wps/portal; (ii) extracts from Moorland Map available at www.magic.gov.uk; (iii) Local Authority Phase 1 Habitat Survey Maps; (iv) Natural England/NGO ecological/habitat maps/surveys; & possibly (??) (v) Land Cover Map at: http://www.countrysidesurvey.org.uk/archiveCS2000/search.htm; (vi) Aerial photographs ?? - see (e.g.) http://www.english-heritage.org.uk/server/show/ConWebDoc.4510; (vii) Google Earth???]. 
[If the land is subject to grazing rights, INSERT]: The land is subject to [leased/tenants’] rights of grazing; but an extensive use of this kind is insufficient for it to qualify as ‘occupied’ (ref: DEFRA, Guidance to Commons Registration Authorities in the pilot areas (9.3.14)).
Since, then, it is ‘of a manor’ [if formerly of a manor, INSERT: in the required sense]; and since, at the time of this application, the land was open, uncultivated and unoccupied, [name] is ‘waste land of a manor’.
In the light of the above, the land that is the subject of this application comes within the criteria defined by Schedule 2(4) of the Commons Act 2006; and should therefore now be registered under that provision by [Registration Authority] in its register of common land.

(NOTE. The above text is intended merely to show the points that MUST be covered. The style/phrasing may be freely adapted. If only part of a CL unit is involved, the entry should be revised accordingly. This would be the case if there was an agreement for the original application under the 1965 Act to be ‘modified’ (i.e. part-withdrawn), either before or after referral to commissioner; or where the commissioner excluded part of the land in his decision
(and perhaps most of it) for the reasons described in Schedule 2(4)(3) or 2(4)(4).



PART 6:  DESCRIPTION OF THE LAND
All Schedule 2(4) applications are required to be accompanied by a marked Ordnance Survey map at the relevant scale (the land is ‘described’ by the map). If the land is ‘wholly or predominantly’ moorland, then the required minimum scale is 1:10,560 (six inches to the mile); otherwise, the map must be at a scale of at least 1:2,500. 
The official Moorland Map is available at: www.magic.gov.uk The MAGIC site is not difficult to use; and for those unfamiliar with GIS systems, includes a Map Tutorial. The ‘map layer’ that needs to be viewed on the ‘Interactive Map’ is the moorland line. This is selected by ticking the relevant box in the ‘Design my own topic’ option. (You should make sure that the OS base map is also displayed). The application land may be located by entering a grid reference for its central point. If the land is shown as (wholly or predominantly) moorland, then an OS map at the smaller scale may be submitted with the application.

If it is of sufficiently good quality, it may be possible to use a copy (e.g. a digital photograph) of the register map. According to Regulation 19, the map submitted with the application ‘must show the land to be described by means of distinctive colouring within an accurately identified boundary’. If it is small, the relevant CL unit may be shown in the register as an inset to the main map at a scale of 1:2,500 (though the scale should be checked). If taking e.g. a  digital photograph of an inset, it would be best also to take a second ‘environs’ picture relating the inset to the register map. The register map itself will usually be at a scale of 1:10,560; though, for first-period registrations (those made before July 1968), the requirement was that the map should be ‘not less, or not substantially less, than six inches to the mile’, so the scale in this case would, again, need to be checked.

If it is not possible to use such a copy in place of a marked OS map, it may in any case be useful as a companion/ comparison document.

PART 8:  LIST OF SUPPORTING DOCUMENTS

The list should cover all of the documents used to support the application and might include the following:

· Ordnance Survey map of application area at relevant scale

· (AND/OR) Copies/photographs of register map 

· Copies/photos of land or rights section of commons register

· Decision Letter(s), including reference number(s)

· Copies of documents held with register relating to the original application

· Copies of manorial documents and any related maps

· Copies of other maps or documents (e.g. inclosure award, deposit plan) offering proof of manorial status

· Extracts/maps from academic texts or articles by local historians confirming manorial status
· (Numbered/named) photographs of application land

· Countryside and Rights of Way Act maps

· Ecological/habitat survey maps of application land

Under Regulation 16(3), it is not necessary to provide copies of documents ‘issued by the registration authority  or to which it was a party’; or documents that have been ‘deposited with the registration authority in accordance with any enactment’ (e.g. inclosure award, tithe apportionment/map, deposit plan for public works). However,  if you present a case that relies on such documents, but do not supply copies, they will still need to be listed here as ‘supporting documents’, together with a clear indication that the Regulation 16(3) exemption applies. Note that the register map (and presumably the register) does not, according to DEFRA, qualify as ‘issued by’ the registration authority.

[NOTE: It is not absolutely clear whether manorial documents may come within the regulation 16(3) exemption. According, for example, to the Guide to the Lancashire Record Office (1985): ‘Lancashire County Council is the archive authority for Lancashire by virtue of the powers conferred on it by the Local Government (Records) Act 1962 as amended by the Local Government Act 1972’. The Record Office ‘has been appointed by the Lord Chancellor as a repository for various classes of public record under section 4 of the Public Records Act 1958 and been recognised as a repository for manorial and tithe documents by the Master of the Rolls under section 114A(7) of the Law of Property Act 1922 [Law of Property Amendment Act 1924] and section 36(2) of the Tithe Act 1936, as amended by section 7(1) of the Local Government (Records) Act 1962’. The question, then, is whether it follows that the manorial documents held by Lancashire Record Office – which are not public records, but are subject to certain rules about how they should be conserved and where they should be held  – have been deposited with Lancashire County Council ‘in accordance with’ the Law of Property Amendment Act 1924?].

PART 9:  FURTHER INFORMATION RELATING TO THE APPLICATION

A short résumé of part five (reasons for applying to correct the register) may be given here, explaining the relevance of the various supporting documents and emphasising the point that the application comes within the Schedule 2(4) criteria. 
There is a standard note in all of the application forms asking for an indication of ‘any other matters that should be brought to the attention of the registration authority’; including, in particular, whether any ‘person interested in the land is expected to challenge the application’. The reasons for such a challenge would probably be apparent; and an attempt might be made here to anticipate, and cover, any key issues (e.g. whether the land may be considered to be ‘occupied’ by virtue of its being subject to leased or tenants’ rights of grazing (see below)). If possible, try to identify the owner/lessee before making the application. It is suggested in the DEFRA Guidance to the registration authorities that the applicant might, in certain circumstances, be required to post notices of the application on the land itself. If those with an interest in the land are already known, this would presumably not be necessary.
It is unlikely that there will be no objections to an application. The important point – both here and in responding, at a later stage, to any representations – is to stick to the issues as they are defined by Schedule 2(4); to the definition of ‘waste land’ confirmed by the Hazeley Heath case (i.e. that the land should be of manorial origin, but need not currently be ‘of a manor’); and, in the cases where this is relevant, to the DEFRA ‘view’ that the existence of leased or tenants’ rights of grazing does not constitute ‘occupation’ (DEFRA, Guidance to commons registration authorities in the pilot implementation areas, 9.3.12–14, pp 125–6):

9.3.12 In the case of Attorney General v. Hanmer, waste land of the manor was defined as “the open, uncultivated and unoccupied lands parcel of the manor…other than the demesne lands of the manor”. ‘Of the manor‘ was held by the court in the Hazeley Heath case to mean land which is or was formerly connected to the manor. The effect of the Hazeley Heath case is that it is not relevant for these purposes whether the land continues to be held by the lord of the manor – but the land must be of manorial origin. Land which was never part of a manor, such as land within an ancient borough, cannot therefore be eligible for registration under paragraph 4 of Schedule 2. 

9.3.13 Land which is otherwise eligible for registration under paragraph 4 of Schedule 2, but which has been developed, improved and brought in hand, or otherwise fails to fulfil the character of waste land of the manor, cannot be registered. 

9.3.14 In Defra‘s view, land does not cease to be unoccupied (and therefore cease to be waste) merely because it is subject to a tenancy, lease or licence whose sole or principal purpose is to enable the land to be extensively grazed. Occupation requires some physical use of the land to the exclusion of others: such might occur if the land were occupied by a quarry, or were used as a golf course, or were improved by a tenant (e.g. by cultivating and reseeding moorland) for his own exclusive use and benefit. Nor does Defra consider that shared upland grazing of manorial origin will have ceased to be waste land merely because there is provision for grazing the land contained in several tenancy agreements.
(Note that the question of ‘occupation’ is one of land use). Under section 22(1) of the 1965 Act, common land is defined as (a) land subject to rights of common; or (b) waste land of a manor not subject to rights of common. Excepting the case where there is no known owner, it would be surprising to find any substantial area of ‘waste land’ that was not – in the absence of common rights – subject to leased rights or tenants’ rights. It cannot, therefore, have been the intention behind the 1965 Act that such land should be disqualified from registration. On the contrary, this was the very land that was the subject of part (b) of the s 22(1) definition. (This issue should not be confused with the fact that ‘rights held for a term of years or from year to year’ – i.e. leased rights or tenants’ rights - were explicitly excluded from registration as rights of common by s 22(1). There is no implication in the 1965 Act that land subject to rights of this kind should not, as a consequence, be eligible for registration as common land).
APPENDIX I

	Commons Act 2006: Schedule 2(4) 

Waste land of a manor not registered as common land

(1) If a commons registration authority is satisfied that any land not registered as common land or as a town or village green is land to which this paragraph applies, the authority shall, subject to this paragraph, register the land as common land in its register of common land.

(2) This paragraph applies to land which at the time of the application under sub-paragraph (1) is waste land of a manor and where, before the commencement of this paragraph—

(a) the land was provisionally registered as common land under section 4 of the 1965 Act;

(b) an objection was made in relation to the provisional registration; and 

(c) the provisional registration was cancelled in the circumstances specified in sub-paragraph (3), (4) or (5).

(3) The circumstances in this sub-paragraph are that—

(a) the provisional registration was referred to a Commons Commissioner under section 5 of the 1965 Act;

(b) the Commissioner determined that, although the land had been waste land of a manor at some earlier time, it was not such land at the time of the determination because it had ceased to be connected with the manor; and

(c) for that reason only the Commissioner refused to confirm the provisional registration.

(4) The circumstances in this sub-paragraph are that—

(a) the provisional registration was referred to a Commons Commissioner under section 5 of the 1965 Act;

(b) the Commissioner determined that the land was not subject to rights of common and for that reason refused to confirm the provisional registration; and

(c) the Commissioner did not consider whether the land was waste land of a manor.

(5) The circumstances in this sub-paragraph are that the person on whose application the provisional registration was made requested or agreed to its cancellation (whether before or after its referral to a Commons Commissioner).

(6) A commons registration authority may only register land under subparagraph (1) acting on—

(a) the application of any person made before such date as regulations may specify; or

(b) a proposal made and published by the authority before such date as regulations may specify.



APPENDIX II

Extract from DEFRA Guidance to registration authorities in the pilot areas [Version 1.3 (March 2010)]
(Registration Officer checklist for applications (7.12), p 71)

7.12.1 The following generic check list briefly outlines, in chronological order, each step to be taken when dealing with applications to amend the register. Additional, or in some cases, varied steps may be required in relation to particular types of applications: please see the specific guidance and the Regulations [the additional requirements for Schedule 2(4) applications are inserted in square brackets]: 

· Ensure the application has been duly made, including whether the correct fee and all requisite information and documents have been enclosed (including a map in the correct scale), and that the correct form has been used [there is no fee for applications made under Schedule 2(2)–(5) of the Act or for s19(2)(a) corrections]. 

· Allot the application a unique reference number. 

· Acknowledge receipt of application and specify the unique reference number and contact address and e-mail address to which the applicant may write. 

· As soon as practicable after receipt of application, publish a notice of application on the authority‘s website; [notify all interested local authorities of Schedule 2(4) application affecting their area; publish the notice in the local press]; and send a copy of the notice to any person who has supplied the authority with an e-mail address for the purposes of being kept informed of all applications. See regulation 24 for the details which must be included in the notice. 

· Make available the application and all relevant documents for inspection. 

· Send a copy of the notice to the applicant and remind the applicant to send the notice [to the owner(s) and, if there is a lessee, to the lessee(s)] in accordance with the requirements of Schedule 6. The applicant must inform the authority on compliance with Regulation 22(1)(a). 

· Write to applicant with any directions as to [further] information or documents that must be supplied, or any notice requirements the applicant must comply with, and the deadline for compliance. The applicant must inform the authority on compliance with any such directions. 

· As soon as possible after deadline for representations, collate any representations received then (as appropriate) notify the applicant that either none was received or send copies of all representations to the applicant, giving 21 days to reply.
· [Refer the application]……to the Planning Inspectorate for determination………

· If the application is granted, amend the register accordingly. Please refer to the model entries in Table I on p. 74. 

· Inform the applicant and any person who made a representation whether the application was successful and state the reason for the decision. 

· Publish a copy of the decision and reason for it on the authority’s website.
APPENDIX III
1. ‘COMMONS ACT’ WEBPAGES MAINTAINED BY PILOT AREA AUTHORITIES
     (SOURCE FOR APPLICATION FORMS)


Blackburn with Darwen: www.blackburn.gov.uk/server.php?show=ConWebDoc.44890

Cornwall: http://www.cornwall.gov.uk/default.aspx?page=2621

Devon: www.devon.gov.uk/index/environment/planning-system/local_authority_searches/commonland.htm

Herefordshire: www.herefordshire.gov.uk/environment/land/36212.asp

Hertfordshire: www.hertsdirect.org/envroads/environment/countryside/walkingandriding/commonsgreens/

Kent: http://www.kent.gov.uk/environment_and_planning/common_land__village_greens.aspx

Lancashire: www.lancashire.gov.uk/corporate/web/view.asp?siteid=4285&pageid=18791&e=e
2. INFORMATION AND GUIDANCE ON PART 1 OF THE COMMONS ACT

Open Spaces Society Website 
Commons Act 2006 and Explanatory Notes
Pilot Area Regulations
Official Guidance to the Pilot Area Authorities 

Official Guidance for Applicants 

DEFRA Website: Common Land Homepage 

DEFRA Website: Pt 1 Implementation 

